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ARTICLES

COPYRIGHT AND FREE SPEECH RIGHTS
L. Ray Patterson*and Judge Stanley F. Birch, Jr.**
I. INTRODUCTION

By letter of 1 March 1993, the Copyright Compliance Office of the
Association of American Publishers (AAP) informed a copyshop that
it had "without prior permission, made multiple copies of excerpts
of copyrighted works for distribution to students in course anthologies."1' Stating that this copying was an infringement of copyright,
the letter requested the copyshop to sign an enclosed agreement
stating it would not commit such acts again and to pay a penalty
of "$2,500 to help defray the costs of the AAP's copyright enforcement program in this matter and to impress on your business the
need to operate in compliance with controlling law. 2 The letter
contained a promise not to sue for infringement if the copyshop
complied with conditions.
One of the offenses of the copyshop was distributing the copies
after permission was requested, but before it was granted. And one

* Pope Brock Professor of Law, University of Georgia. This Article will be reprinted as
a Chapter in an upcoming textbook by the author entitled A UNIFIED THEORY OF COPYRIGHT.
** Judge for the Eleventh Circuit, United States Court of Appeals and coauthor of A
UNIFIED THEORY OF COPYRIGHT.
1 The letter is printed at L. Ray Patterson, Copyright and 'the Exclusive Right' of
Authors, 1 J. INTELL. PROP. L. 1 app. at 44 (1993).
2Id. app. at 47.
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of the works alleged to have been infringed-a drama, "The London
Merchant" by George Lillo, copied from the Signet ClassicBook of
18th & 19th Century British Drama-wasnot (and had never been)
protected by American copyright, the "controlling law."
If the actor in this scenario had been the U.S. Secretary of
Education, a court would surely conclude that the menacing letter
violated the free speech rights of the professors and students for
whom the copyshop made the copies. Why, then, should a powerful
trade association not be held accountable on similar grounds? The
traditional answer-that the AAP is not a governmental agency-is
hollow in view of the fact that: 1) the impact is the same as if a
government agent had been the actor; 2) the private individual as
actor assumed a law enforcement role; and 3) the actor purported
to act under the authority of laws enacted by Congress.
The short answer to the question is that the relationship between
copyright and free speech rights has not become a part of legal
culture. The primary reason almost surely is that judges view
copyright against the backdrop of property law. As one court said,
"The first amendment is not a license to trammel on legally
recognized rights in intellectual property."3 Such a position almost
surely forecloses a recognition that while copyright protects the
author's exclusive right to publish, the First Amendment protects
the citizen's right to read what is published.
Our argument here is that there can be no complete understanding of copyright law without an understanding of its relationship
to the First Amendment, arguably the single most important
provision of the U.S. Constitution. In pedagogical terms, the
relationship is that the copyright clause protects the right to teach
(by publishing original works of authorship) and the First Amendment protects the right to learn (by reading the published works)
in case the copyright owner wishes to deny access to the work.
Given the importance of learning to a free society, it is surprising
that the relationship between copyright and free speech rights has
been almost completely ignored in the jurisprudence of both. There
are, we think, several reasons to explain this anomaly. One is that
learning about the common origin of the First Amendment and the

'Dallas Cowboys Cheerleaders, Inc. v. Scoreboard Posters, Inc., 600 F.2d 1184, 1188(5th
Cir. 1979).
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copyright clause (the press control policies of despotic English
sovereigns concerned about religious differences that threatened
the crown)' has not become a part of copyright culture; a related
reason is that the absence of this learning obscures the role of
copyright as a device of censorship in the English control of the
press, which, of course, precludes the recognition of copyright as an
intrusion into the public domain that the demise of censorship in
England created. Another reason is that free speech jurisprudence
is a relatively recent development in terms of U.S. history that
emphasizes the right to speak or print rather than the right to hear
or read; and, finally, copyright as private property is deemed to
involve minimum public, and no free speech, concerns.
Our thesis in this Article is that the proprietary copyright has a
major-and adverse-impact on the right of the people to know
and that this impact has increased with extension of a copyright
that was historically limited to the printed word to modern
communications technology. Consequently, continued ignorance of
the interrelationship of copyright and free speech will prove to be
a costly luxury that demeans the First Amendment. Indeed, when
the First Amendment and the copyright clause were adopted, books
were the only form of mass communication; copyright was available
only when the book was published, an act that protected the right
of the people to know because publication put access to the book
beyond the copyright's owner's control.5 Publication thus ensured
public access to the writings of authors, consistent with the
constitutional goal that copyright promote learning, which it can do
only if it protects the right to know.
New technology provides new means of mass communication that
differs from publication in one vital aspect. It enables the copyright owner to control access to the communicated material, both
before and after it has been communicated.
The television
broadcaster decides what shall be seen and heard, when it shall be
seen and heard, and how long it shall be seen and heard. The
owner of a computer database requires the purchase of a password

4 See L. RAY PATTERSON, COPYRIGHT IN HISTORICAL PERSPECTIVE 114-42 (Vanderbilt
Univ. Press 1968) (discussing English Acts of censorship and ordinances to control printing).
a Not until the 1976 Copyright Act did publication cease to be a condition for the
copyright of books.
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and charges for access, often of materials taken from the public
domain.
The development of communications technology, then, has
provided a new means to exploit information and the need of the
people to know that poses the threat of economic censorship, for the
constant factor in copyright law has been the motive of economic
gain. Books are published to be sold (for a profit) as are television
broadcasts and computer databases, although the method of sale is
different. The sale of a book provides the purchaser with a physical
object to be used as one's own to gain the knowledge it contains at
one's leisure; television and computers, by and large, sell access to
the contents on a limited basis for a limited time. The essential
difference in merchandising--control of access by a central
authority-is the essence of censorship.
This situation provides the core question of copyright for new
technology: How can we balance the public's right of access to
know and the entrepreneur's right to profit for providing the
information? The danger is the temptation to provide answers
without understanding the questions. We must remember that the
content of all copyrighted words-whether data in a database or the
plot of a drama or novel-is harvested from the public domain. We
must also remember that the right to control access to learning for
profit is also the right to deny access and forego the profit, and that
presently, the copyright owner's control of access-even to material
gathered from the public domain-is exercised in gross, so to speak,
without any for-profit limitation, as was the exclusive right to
publish.6 Thus it is necessary to begin with an understanding of
the reason for the problem.
In the past, the copyright entrepreneur as publisher sold books
(copies of the copyrighted work) at wholesale, relying on booksellers
as the retailers. Modern technology no longer requires the sale of
a copy of the work, but it enables the owner to provide access to the
copy as a service. The copyright entrepreneur can thus operate on
a retail basis by selling-and reselling-access as a service directly

6 The copyright owner, of course, had to publish-and thus provide access--in order to

gain a profit. The best known example of the "for profit limitation' was in the 1909 Act; the
copyright owner of a musical composition had the exclusive right only to perform the
composition publicly for profit. 17 U.S.C. § 1(e) (1909 Act).
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to the consumer. Controlling use by a competitor, which copyright
was designed to do, is different from controlling use by a consumer,
which copyright was not designed to do.
Traditionally, copyrighted works of limited access have been
dramas or motion pictures, which are performed, not published.
The subject matter of limited access provided by new technology,
however, is as likely to be public domain and factual material as
original works, for the value of the access that new technology
provides is speed and convenience. And if one is selling access to
view materials rather than a copy of the materials themselves, two
problems emerge: 1) What happens to the requirement of originality, which protects the public domain? 2) What happens to the
public's right of access to both copyrighted materials (since access
can be viewed as the quid pro quo for the grant of the monopoly)
and public domain materials (which cannot be legally subjected to
the copyright monopoly)?
On the first point, we assume that an access service provides
access primarily to public domain materials, because such a service
is primarily utilitarian in nature and newly created original works
of authorship rarely have immediate utility. Thus the origin of the
materials for which access is provided recedes into the background.
The prime example is legal databases, the materials of which (court
opinions) are in the public domain, but which entrepreneurs treat
as protected by copyright. One need only read Westlaw's copyright
notice to see the point.7 On the second point, copyright is a reward
to the author for providing new works, not for packaging public
domain material, and, indeed, one purpose of copyright is to protect
the public domain.
In this Article we assume a policy favoring a public right of
access to use copyrighted materials for their constitutional purpose,
learning. The premises are that: 1) the right of free speech
includes the right of access to copyrighted materials; 2) there are

Copyright is not claimed as to any part of the original work prepared by
a U.S. government officer or employee as part of that person's official
duties. All rights reserved. No part of a WESTIAW transmission may

be copied, downloaded, stored in a retrieval system, further transmitted
or otherwise reproduced, stored, disseminated, transferred or used, in
any form or by any means, except as permitted in the WESTLAW
Subscriber Agreement or with West's prior written agreement....
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free speech values in the copyright clause itself; 3) to protect the
constitutional policies of copyright in today's world we need to
return to first principles; and 4) the problem of how to accommodate the public's right of access and the copyright owner's right to
profit can best be resolved by recognizing that copyright law is
public law, not private law, and by acting accordingly. Finally, we
can recognize that copyright permits an incursion into the public
domain for public purposes more important than the private
purposes that are touted as necessary to induce the creation of
copyrighted works.
II. THE FREE SPEECH RIGHT OF ACCESS
That First Amendment free-speech rights include the right to
hear and read as well as the right to speak and print is so obvious
that only a lawyer would even question the point. Of what value
is speech if it cannot be heard, or printing if it cannot be read? The
Supreme Court has spoken on the issue and has reached the
common sense conclusion that the right to speak and print without
a right of the audience to hear and read would be meaningless."
The question, then, is whether the Supreme Court should
recognize a right of access to copyrighted materials under the First
Amendment.9 Apart from the fact that the Supreme Court has
recognized a constitutional right to use uncopyrighted material in
copyrighted compilations,'0 there are four reasons that, we believe,
call for an affinmative answer: 1) the constitutional purpose of
copyright is learning; 2) copyrighted works may contain public
domain materials; 3) the government creates copyright and the
conditions for copyright protection; and 4) the copyright clause
contains free speech protections.

' Board of Educ. v. Pico, 457 U.S. 853, 866-67 (1982).
' Such a right, of course, would apply only to works made public and would impose only
a duty on the copyright owner not to inhibit access beyond a reasonable price. Since
copyright owners normally provide access for a fee (because copyright is a tool of business)
arguably the effect of recognizing a constitutional right of access to copyrighted works would
primarily affect copyright owners who wish to license the use of copyrighted works in pursuit
of profits far beyond the reasonable profit that serves as an incentive. On occasion, there
may be a copyright owner who wishes to suppress the work for political or religious reasons.
10Feist Publications, Inc. v. Rural Tel. Co., 499 U.S. 340 (1991).
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A. COPYRIGHT IS TO PROMOTE LEARNING

On the first point, it is easy to dismiss the promotion of learning

as the purpose of copyright. In the abstract, that goal is too
amorphous to be meaningful, and if copyright must promote
learning, protection for writings should be limited to literature and
protection for art should be limited to works of fine art as Congress
attempted to do in the 1870 Copyright Revision Act.11 This
interpretation of the purpose of learning in the copyright clause,
however, is too narrow, because it ignores its origins, the title of
the Statute of Anne.1 2 The context of the language in that title
was a society that, only a few years before the passage of the
statute, had been relieved of the yoke of censorship.
The purpose of censorship, of course, is to prohibit learning, a
purpose for which the private copyright of the booktrade, the
stationers' copyright-predecessor to the statutory copyright-had
been used for almost a century and half. The statement in the
Statute of Anne of copyright's purpose as the encouragement of
learning, then, was not directed to study; it was directed to the
right of access in order to prevent the use of copyright to prohibit-or inhibit-learning as had so recently been the case. A
copyright to promote learning, of course, could not be used for
purposes of censorship, and the requirement of publication as a
condition for copyright protection was an implementation of the
goal of public access for learning. So understood, the learning
purpose of copyright reflects a concrete goal-the prohibition of
copyright censorship-unrelated to the content of the copyrighted
material.
1116 Stat. 212 (1871) (granting copyright for "models or designs intended to be perfected
as works of the fine arts").
12 The title reads: "An act for the encouragement of learning, by vesting the copies of
printed books in the authors or purchasers of such copies, during the times therein
mentioned." 8 Anne, c. 19 (1710). Cf "Congress shall have Power: ... To promote the
Progress of Science... by securing for Limited Times to Authors... the exclusive Right to
their Writings.' U.S. Const., Art. I, § 8, cl. 8. (Since the Intellectual Property Clause
includes the patent as well as the copyright clause, it should be read distributively.)
Perhaps the most important policy in the copyright clause is the policy of protecting the
public domain, by reason of the limited times provision and the limitation of copyright to
(original) writings. The importance of the public domain is that it is antithetical to a regime
of censorship.
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B. COPYRIGHTED WORKS MAY CONTAIN PUBLIC DOMAIN MATERIAL

On the second point, copyright for works containing public
domain materials is a practice that has a long tradition in the form
of the compilation copyrights, although the term seems to be of
recent origin. 13 Despite its ancient lineage, the compilation
copyright is a threat to the public domain (and therefore to
learning) because the only originality it requires is in selection,
coordination or arrangement. This danger explains why Congress
provided that the compilation copyright does not protect the
contents of the compilation,1 4 and why the Supreme Court in Feist
reemphasized that originality is a constitutional requirement for
copyright and ruled that there is a constitutional right to use
uncopyrightable materials contained in a copyrighted compilation. i" The effect of this constitutionalization of copyright is to
avoid corruption of the policies that are required by both the
copyright clause and the First Amendment.
C.

COPYRIGHT IS A CREATION OF THE FEDERAL GOVERNMENT

The third reason for recognizing a constitutional right of access
to copyrighted material is the role of the government in the
copyright scheme. That role is to create the rights, which entails
defining the conditions necessary to exercise the rights. Congress,
and only Congress, is granted the power to enact copyright
legislation and the use of that power is a matter of congressional
discretion within the confines of the relevant constitutional
provisions, the copyright clause and the First Amendment. Thus
the grant of copyright is a matter of governmental grace to the
author, not a matter of right.
This conclusion follows from the fact that copyright legislation
does not protect existing rights, it creates them. But in granting

' One of the earliest cases involving a compilation copyright is Emerson v. Davies, 8 F.
Cas. 615 (C.C.D. Mass. 1845) (No. 4436).
14 17 U.S.C. § 103 (1994); Feist, 499 U.S. at 344-45; Publications Intl, Ltd. v. Meredith

Corp., 88 F.3d 473 (7th Cir. 1996). If the compilation is a collective work containing
independently copyrightable works, each work is entitled to its own copyright independent
of the
15 compilation copyright.
Feist, 499 U.S. at 347-349.
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copyright, Congress creates a law that enables individuals to
control access to the materials of learning. This is why the First
Amendment right of access is relevant to the conduct of copyright
owners. Congress utilized that relevance for almost 190 years by
placing provisions in the copyright statute that required the
publication of a book as a condition precedent for copyright. The
question now is whether the First Amendment right of access
continues to be relevant to the conduct of the new breed of
copyright owner.
To put the point another way, Congress, in enacting copyright
legislation, cannot constitutionally deny an author copyright
protection for his or her original writings because of content. Can
Congress constitutionally enact a statute that empowers authors (or
copyright owners) to deny access to their published writings?
Recall that without the copyright statute, authors would have no
control over their writings once they are made public. This
suggests that the answer is no; Congress cannot vest in copyright
owners the power to deny access to published copyrighted materials. The theory is that such writings influence ideas and attitudes
and access to these ideas is essential in a free society. Therefore,
a law denying access to the expression of these ideas would be a
law abridging free speech right of access. We consider, then, the
relevance of the First Amendment to copyright.
D. THE RELEVANCE OF THE FIRST AMENDMENT TO COPYRIGHT

The First Amendment's relevance to copyright is found in the fact
that nothing in the copyright clause prevents Congress from
enacting a content-based copyright. The terms of the clause
empower Congress to deny copyright protection for works of
original authorship that do not promote learning and are, to return
to press control terminology in sixteenth and seventeenth century
England, seditious, schismatical, or heretical."6 Indeed, it was the
English practice of suppressing such material that led to the First
Amendment, the primary safeguard against such legislation in the

16

An early case that denied copyright protection to a newspaper on the ground that it did
not promote the progress of science is Clayton v. Stone, 5 F. Cas. 999 (C.C.S.D.N.Y. 1829)
(No. 2872).
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U.S. A content-based copyright is thus contrary to free speech
rights and courts have held, for example, that pornographic
material is entitled to copyright protection. 7 It is clear, then, that
the First Amendment is relevant to copyright in that it can be used
to limit Congress' copyright power.
E. THE RELEVANCE OF COPYRIGHT TO THE FIRST AMENDMENT

If the First Amendment is relevant to the copyright clause, the
copyright clause should be relevant to the First Amendment to the
extent the subject of both is the same-communication by both
speech and writing. If this is not so, the government arguably can
do indirectly under the copyright clause what it cannot do directly
under the First Amendment-enact a statute regulating both
speech and press. That the action gives individuals and corporate
entities other than the government the power to regulate speech
and press is but a small solace to the victims deprived of the First
Amendment right of access.

III. THE FREE SPEECH PROTECTIONS IN THE COPYRIGHT CLAUSE
The relationship of the copyright clause to the First Amendment,
in fact, is found in the free speech protections of the copyright
clause. They are convincingly stated, but their message emerges
clearly only in light of the history of publishers as agents of press
control for the government in Elizabethan and Jacobean England.
For it is the common origin of the First Amendment and the
copyright clause that makes clear the purpose of the constitutional
policies: to protect free speech rights by preventing copyright from
being used as a device of censorship, consistent with the purpose
that copyright promote learning.
The limitations disenable
Congress from granting a copyright that would effectively give
recipients of the privilege plenary control of all learning in our
society.
Consider that the censorship regimes in England suppressed
learning, supported perpetual copyright as a device for this
purpose, and denied the bookseller a right to publish. We can
17

Mitchell Bros. Film Group v. Cinema Adult Theater, 604 F.2d 852 (5th Cir. 1979).
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assume that it is this history that explains why the copyright
clause empowers Congress to grant the exclusive right only to
promote learning, only for limited times, and only to an author for
original writings (thereby protecting and enlarging the public
domain). In 1787, the only exclusive right for authors that made
sense was the exclusive right to publish, and a plenary right to
publish is, of course, contrary to a regimen of press control. Each
constitutional policy of copyright, in short, is contrary to censorship,
and taken together they can be said to be protections for free
speech that complement First Amendment rights: The promotion
of learning requires access that free speech rights guarantee.

IV. A RETURN TO FIRST PRINCIPLES
The major obstacle to a return to first principles may well be the
trivialization of copyright, to which Justice Douglas objected in
1954 when he noted that copyright had been granted for "statuettes, book ends, clocks, lamps, door knockers, candlesticks,
inkstands, chandeliers, piggy banks, sundials, salt and pepper
shakers, fish bowls, casseroles, and ash trays."" The copyright
culture that copyright for such articles creates is an obstacle to first
principles, for it severs copyright from its constitutional moorings
to be become only an economic right, the primary purpose of which
is to produce a profit for the copyright owner, any impediment to
which is a wrong.19
The problem in combatting the trivialization of copyright law is
twofold. On the one hand, we do not want to tie the hands of
Congress by limiting its power to grant copyright by reading an
eighteenth century document literally; on the other hand, we do not
want to forfeit the wisdom that document manifests in the policies
it contains, wisdom gained by the framers from a not too distant
past. The task is to ascertain the wisdom contained in the
limitations and to use it despite the publishers' opportunity for
great profit.
We can, perhaps, best approach the problem in terms of purpose

"Mazer v. Stein, 347 U.S. 201, 221 (1954) (Douglas, J., concurring).
1' For example, if a copyright owner can increase profits by licensing the copying of
excerpts from copyrighted books for classroom use, then this is a right to be recognized
despite statutory language making this type of copying a fair use.
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(the goal) and function (the means of implementing the goal), which
we can easily discern for copyright law. The purpose is to benefit
the public by encouraging the dissemination of learning materials,
a purpose defined by the Constitution; the function is to protect the
materials disseminated as a means of implementing the purpose,
a function also defined by the Constitution (original writings and
limited times) and the copyright statute in the form of rights
granted to the copyright owner. The essential problem is to define
the right to, and the scope of, protection in a manner consistent
with the Constitution so that the function does not override the
purpose. The problem is that the dissemination function, which
promotes learning, is what enables the copyright owner to gain a
profit. This is why, over the years, the tendency has been to
emphasize the function at the expense of the purpose, a tendency
demonstrated by the expansion of the limited term to three
generations or more. After 56 years, the period of the two terms in
the 1909 Act, a copyrighted work adds nothing to learning and a
monopoly on its distribution adds nothing to the store of learning.
When any body of law undergoes a major transformation in
terms of its function that alters its purpose, the time has come to
return to first principles. We deal with three such principles. The
first is that copyright entails constitutional rights; the second is
that copyright is a monopoly granted primarily to serve the public
interest; and the third is that copyright is public, not private, law.
A. COPYRIGHT ENTAILS CONSTITUTIONAL RIGHTS

That copyright entails constitutionally guaranteed rights is a
truism obscured for lack of attention. One reason for this lack of
attention is the fiction that copyright is not a law regulating the
press, a fiction that will not withstand analysis. That copyright is
a law that the Constitution empowers Congress to enact does not
alter the fiction, but it is cause to understand that the limitations
in the copyright clause itself serve to protect free speech rights and
that the copyright clause is complementary of, not contradictory to,
the First Amendment. That the copyright clause contains free
speech values is made clear by the Supreme Court's constitutionalization of copyright in Feist.2"

2

499 U.S at 349.
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The argument against the interrelationship of the First Amendment and the copyright clause is that copyright entails only the
author's own speech, which is not a proper subject for First
Amendment concerns. Indeed, copyright has been said to protect
the author's free speech rights. But the position is supported only
by the use of fallacies, of which we discuss two. First, as suggested
above, the author is not the only person whose free speech rights
are involved in two respects. Copyright is no longer limited to the
author's own writings. The work for hire-doctrine means that the
copyright owner is not the author, but the employer, often a media
conglomerate and the compiled work protected by the compilation
copyright often contains public domain materials.
Second, the subject matter of copyright is information and
learning, which implicates the right of citizens to know. This right
is protected by both the First Amendment and the copyright clause.
Thus if the copyright owner is given the power to ration knowledge,
for example, by licensing access to the information contained in
copyrighted works, copyright overrides the goals of both the First
Amendment and the copyright clause in that the former is intended
to protect the right to learn, the latter to implement the right to
learn.
It is useful to note that the degradation of copyright is not due so
much to the publishers' blackened hearts as it is to their cupidity
fed by legal fictions. A corporation employing an author becomes
the author of that person's creations,2 1 electronic signals recorded
as they are broadcast over the air waves become a writing,2 2 and
the act of compiling public domain material results in a work of
authorship2--these, perhaps, are the most notable fictions. These
fictions make it desirable-if not necessary-to remind ourselves
that we are dealing with constitutional rights if we are to utilize
the wisdom manifested in the constitutional policies of copyright.
The legal fictions facilitate the function of copyright, but they
should not be allowed to override the purpose of copyright, which
the Constitution guarantees to the American people.

21 17
22 17

U.S.C. § 201(b) (1994).
U.S.C. J 101 (1994) (definition of "fixed").

17 U.S.C. § 101 (1994) (definition of "compilation*).
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B. COPYRIGHT IS A LIMITED MONOPOLY TO SERVE THE PUBLIC
INTEREST

Legal fictions in copyright have two effects. They expand the
copyright monopoly, and, indeed, that is their main purpose. The
second effect is more subtle. Their use encourages the substitution
of the word property for the word monopoly as a description of
copyright. This latter point merits some consideration, even if the
consideration involves inference and surmise. First, we note that
as matter of policy, lawmakers do not wish to use fictions to expand
a monopoly and, therefore, the fictions are used, so the publishers
claim, only to protect the author's property.
The cynicism here involved, of course, must have at least a
patina of rationality and that patina is provided by the fact that as
a monopoly copyright is viewed as a only little monopoly, which, of
course, is what property is. The author, for example, is given a
monopoly of his or her book, which poses no danger to the welfare
of society in view of the number of books available. Consequently,
copyright is viewed as being no more monopolistic than any other
property, for example, an automobile that the owner can exclude
others from using.
There are two points here. One is that unlike automobiles, books
are not fungible. A novel by Jacqueline Suzanne is a poor substitute for one by Faulkner or Hemingway. Indeed, the ultimate
justification for copyright is that the copyrighted work is an
original work that is not fungible. But in view of the trivialization
of copyright, the other point is more convincing. That point is that
a lot of little monopolies result in one big monopoly. If, for
example, a trade association controls all the copyrights of all books,
it can clearly monopolize the booktrade without hinderance. This,
of course, was the situation with the Stationers' Company in
England; its heritage of monopolistic control influenced the
legislative and judicial treatment of copyright law for many years,
beginning with the Statute of Anne.2 4 The concern for copyright
as a monopoly in this country seems to have begun to fade in the
early years of the Twentieth Century after the enactment of the

24 Statute

of Anne, 8 Anne, ch. 19 (1710) (Eng.).
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1909 Copyright Revision Act.' The major factor in this change in
attitude was probably the development of new technology, particularly the motion picture.' We see evidence of this lack of concern
in Learned Hand's opinions in the 1920's, almost contemporaneously with the motion picture sound track, and it was these decisions
that gave us the sweat-of-the-brow doctrine that the Supreme
Court held unconstitutional in Feist.27 Because natural law was
the basis of sweat-of-the-brow, courts, wittingly or not, began to
treat copyright as being merely a form of property and the proprietary concept of copyright became a substitute for the monopolistic
concept.
The more copyright came to be viewed as merely another species
of private property, the less it came to be viewed as involving the
public interest. The irony is that the proprietary concept of
copyright has contributed to a situation in the U.S. today that is
analogous to the situation in England when the Stationers'
Company ruled the booktrade. The parallel between Elizabethan
trade copyright and modern copyright is seen in the fact that
copyright today has become primarily an instrument of media
conglomerates to protect their property. This concentration of
copyrights represents a return of copyright to its historical role as
an instrument of monopoly and, unfortunately, a potential device
of censorship. Although today the censorship is primarily economic,
it should be noted that economic censorship can easily and readily
become political censorship, if politics threaten the profit to be
gained.
Protection against this danger is found in the limitations that
transformed the stationers's trade copyright in England into the
statutory copyright as a limited monopoly to serve the public
interest. That copyright is indeed a monopoly to be limited is the
second of the first principles to which we should return.

35 Stat. 1075 (1909).
The 1909 Act was amended in 1912 to provide copyright protection for motion pictures.
37 Stat. 488 (1913).
'" The sweat-of-the-brow doctrine is usually traced to Learned Hand's district court
opinion in Jeweler's Circular Publ'g Co. v. Keystone Publ'g Co., 274 F. 932 (S.D.N.Y. 1921),
affd, 281 F. 83 (2d Cir. 1922).
2
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C. COPYRIGHT ENTAILS DUTIES FOR THE COPYRIGHT OWNER

The third, and perhaps most important, first principle to which
we need to return is that copyright entails duties for the copyright
owner. Historically, these duties existed in the form of conditions
precedent and subsequent that were necessary to secure and retain
copyright. Thus, to obtain copyright, one had to create and publish
an original work with notice; one then had to register the copyright
and deposit copies of the work with the statutorily designated
governmental agency (in 1790 the Secretary of State's office,
currently the Copyright Office in the Library of Congress). To
retain the copyright, the owner had to renew it.
These explicit duties existed because the English experience had
demonstrated the harm that copyright as a perpetual and unlimited
monopoly can do to a society. Thus, the conditions for securing
copyright were consistent with its societal purpose of learning: the
creation of an original work, which contributed to learning;
publication, which ensured access to that learning; notice, which
allowed the reader to know what works were not protected by
copyright (and, thus, in the public domain to be used without
limitation); and the deposit of copies, which ensured a public record
of, and access to, the new learning. Moreover, the copyright term
was limited so that the work would go into the public domain after
a reasonable time.
Taken together, the purpose of the conditions for copyright -to
ensure that copyrighted works promote learning-was the basis for
an implied duty of the copyright owner. Stated affirmatively the
duty was to provide public access for the copyrighted work; stated
negatively, the duty was not to inhibit public access to the published work. The duty was implied, of course, because the expressed duty to publish the work in order to secure copyright made
statement of the implied duty to provide access unnecessary.
Today, however, only two conditions for copyright remain, the
expressed statutory duties to create an original work of authorship
and to fix it in a tangible medium of expression. The question,
then, is whether the enhancement of the copyright monopoly
creates a need to express the duty of the copyright owner not to
inhibit access. The conclusion we have come to is yes. The reason
is that the duties of the copyright owner were an implementation
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of two of the three constitutional policies of copyright-the

promotion of learning and the protection of the public domain.
With the elimination of notice, deposit, and registration as
conditions for copyright protection, these policies are left unprotected. The best way to protect them is to recognize the copyright
owner's duty to do so by providing access without the necessity for
a license and protecting the public domain.
The question is how best to implement this duty of the copyright
owner and the answer to that question involves two steps. The
first is to recognize that private copyright law may have the impact
of, and should be treated as, public law; the second is to develop
copyright defenses. We deal with the first step in the next section
of this Article.
V. COPYRIGHT AS PUBLIC, NOT PRIVATE, LAW

The nature of copyright law as public or private law has not
received much, if any, attention, but it is a topic that merits
consideration and is more complex than it may first appear.
Clearly the common view is that a contract, whether negotiated or
an adhesion contract, is private law, and a statute is public law.
But what about a judicial decision that binds only the parties to the
case? Presumably, the doctrine of stare decisis places the judicial
decision in the category of public law.
The test weuse, however, is the impact that a given rule has,
and for present purposes, we distinguish between private law and
public law in this way. Private law is an agreement between
parties that controls their conduct because they have agreed that
it shall do so. Thus the impact of private law is limited to the
parties. Public law is a rule made by a public law maker, legislator, or judge that controls the conduct of persons for the benefit of
society without their agreement. Public law thus has an impact on
all persons within the jurisdiction of the lawgiver.
Justice Holmes, in describing copyright as property, gave an apt
description of copyright law as public law in 1908:
It [copyright] restrains the spontaneity of men
where, but for it there would be nothing of any kind
to hinder their doing as they saw fit. It is a prohibi-
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tion of conduct remote from the persons or tangibles
of the party having the right. It may be infringed a
thousand miles from the owner and without his ever
becoming aware of the wrong. It is a right which...
hardly can be conceived except as a product of
statute, as the authorities now agree.'
We have here an example of Holmes' dictum that the life of the
law is experience, not logic, and experience shows us that the
practical test that distinguishes public and private law is not its
source but its impact. If a copyright owner can use copyright law
to restrain the conduct of one person a thousand miles away, he or
she can use it to restrain the conduct of a thousand persons one
mile away and we have a statement of law that affects the
members of the public no less than a statute. Two examples
demonstrate the point: 1) the copyright notice that claims the
exclusive right to copy opinions of judges of U.S. courts despite
section 105;- 9 and 2) the copyright owner's assertion that a
teacher may not make multiple copies of his or her copyrighted
work for classroom use despite the language of section 107.30
The long-arm characteristic of copyright law is justified by the
notion that copyrighted works can be infringed with ease and
without detection. The premise is that any copying by anyone is an
infringement, but the premise is faulty. An individual's copying for
his or her own personal use is not infringement; and if the copying
is by a competitor that is infringement, it is not committed with
any more ease than other torts and detection is not that difficult.
The faulty premise, then, does not justify pronouncements by
copyright owners that chill the rights of others to use copyrighted
material. The issue is whether there is to be a remedy for the
harm generated by such statements.
To put the point succinctly: Is the copyright owner's statement
of a rule of law that contradicts a statutory rule to be viewed as
merely a private statement or as a statement of public law? The

' White-Smith Music Publ'g Co. v. Apollo Co., 209 U.S. 1, 19 (1908) (Holmes, J.,
concurring specially).
2 See Westlaw notice, 8upra note 6.

o Basic Books, Inc. v. Kinko's Graphics Corp., 758 F. Supp. 1522 (S.D.N.Y. 1991).
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issue is whether private statements of public law should be treated
as public law as if made by the legislature.
The fact is that copyright owners have come to treat the copyright statute as a delegation of lawmaking power to them and these
copyright owners use that power to control the constitutional rights
of others. Our point is that the private pronouncements by
copyright owners of what the law is should not be protected from
standards of fairness by the cloak of private law. They should be
subjected to the standards applicable to public law, including the
standard that a law shall not regulate either speech or the press.
In short, the time has come to recognize the interrelationship of
copyright and free speech rights.
Thus we come directly to the significance of the issue. If a
copyright owner is making public law by private pronouncements,
he or she is performing the role of a public legislator, and thus, he
or she should be subject to the restraints under which the public
legislator acts, such as the First Amendment. The question is not
so much whether the pronouncements of copyright owners are
public law as whether they should be treated as public law for the
purpose of protecting the rights of the public in relation to copyrighted materials. The argument here is that copyright law, both
in the form of statutory law and private pronouncements, should be
treated as public law because of its impact on the lives of all
citizens.
To some the idea may appear to be revolutionary, and we concede
that it is different. But when change is suggested, one test of the
desirability of the change is a cost/benefit analysis. What is the
cost to the persons who are adversely affected? What is the benefit
to the persons whose interests are served? In this situation, the
cost to the persons adversely affected-copyright owners-is only
that they speak the truth and abide by the law; the benefit to the
persons whose interests are served-the public-is that their
constitutional right of access to copyrighted materials for learning
is protected. The analysis speaks for itself.
VI. CONCLUSION
The tension between copyright and free speech rights has been
largely ignored because copyright is viewed as a subset of property
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law and the control of one's property does not normally interfere
with another's constitutional rights. Part of the problem is that the
concentration on the right to print and speak, rather than to read
and hear, gives the impression that copyright is consistent with,
and indeed implements, the right of free speech. This view is
sound, but too limited, for it ignores what is the essence of free
speech rights-the right to know-if it is to be meaningful. This
follows from the fact that to censor is to control what one can know,
that is, to control access, to information, knowledge and learning,
which is precisely what the First Amendment protects against.
The First Amendment, of course, is directed to Congress and the
argument is that the action of copyright owners is not the action of
the government. But copyright owners can act only by reason of
statutes that Congress enacts, for the Supreme Court long ago
ruled that copyright owners have only such rights as Congress
grants them.31 To give the copyright owner the power to do what
an agent of the government cannot do-that is, control access to
published works-is to make an end run around the First Amendment, for it allows Congress to do indirectly what it cannot do
directly. The drafters of the Statute of Anne, familiar with and
experienced in the ways of the controllers of the press (including
publishers), resolved the problem of copyright and censorship
simply and directly. They limited copyright protection to printed
books and, presumably to emphasize the anti-censorship role of
copyright, stated its purpose to be the encouragement of learning.
The U.S. adopted this protection against copyright as a device to
regulate the press and, following the English lead, limited copyright
protection to published works.
The solution benefitted both the publisher and the public. The
publisher had the exclusive right to sell the book to gain a profit
and the public could use the book for learning. Thus, efforts to
control access to information, knowledge and learning was limited
by economic interest and the lack of subsequent control. The
publisher had to provide people with books they would purchase
and control of the purchaser's use of the book was lost with the
sale.

31

Wheaton v. Peters, 33 U.S. (8 Pet.) 591 (1834).
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The mechanics of copyright, then, minimized the problem of
copyright as a law regulating the press. But while this system was
in effect for books, there was a different system for musical
compositions which developed as a result of the performance right,
and which entailed considerations different from the publication
right. Copyright owners of music were given the right to license
the performance of their compositions and the lucrative nature of
such a licensing system was not lost on book publishers. Consequently, when the 1976 Copyright Act was drafted, copyright
owners laid the ground work for creating a licensing system for the
use of books they had sold. The key to their plan was to have
Congress divide the publication right, which included the right to
copy and sell books, into two steps: the right copy the book and the
right to distribute the book as separate rights. This placed
publishers in a position to claim that their copyright was infringed
any time the purchaser of a book copied an excerpt from the book.
Licensing the public performance of music, of course, is considerably different from licensing the private copying of excerpts from
books one has purchased. Music may be good for the soul, but
learning is necessary to earn a living and to license the use of
books is to censor learning, which inevitably limits the citizens' role
in a free society. The surprising thing is not that publishers make
this claim, but that some courts have validated the claim to license
the use of books on the library shelf.3 2 The question is why.
The answer begins with the point that the removal of publication
as a condition for copyright changed the copyright equation. The
economic interest of the publisher is no longer limited to selling
copies of books; it has come also to include selling the right to copy
excerpts from the books sold, that is, licensing the use of the books
for their intended purpose. Control of the purchasers' use of books
has thus become the goal of the booktrade.
The effort to control the people's right to know by economic
censorship is so manifestly contrary to the guarantees of the First
Amendment that the reason for the publishers' success must have
an emotional, as opposed to a rational, basis. That basis must be

32 Basic Books, Inc. v. Kinko's Graphics Corp., 758 F. Supp. 1522 (S.D.N.Y. 1991);
Princeton Univ. Press v. Michigan Document Serve., Inc., 855 F. Supp. 905 (E.D. Mich.
1994), amended by 869 F. Supp. 521, reh'g granted, 74 F.3d 1512 (6th Cir. 1996).
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the same as the basis for emotion in the law generally, that is, a
sense of justice or equity. In this instance, the emotional base is
the romantic emotion of the author-that the starving author is
entitled to a reward for his or her efforts. The Supreme Court
succumbed to this error when, in a case expanding copyright to
statuettes used as lamp bases, it said: "Sacrificial days devoted to
such creative activities deserve rewards commensurate with the
services rendered."'
The emotional base is seen in the fact that statuettes of Balinese
dancers as lamp bases do not constitute a significant service to
society, but the romantic notion of the author does not allow for
such quibbles. Thus it is necessary to dispel the romantic notion
of authorship, which is faulty in two respects. First, not many
authors suffer through sacrificial days; second, most of the rewards
go to the publisher as distributor, not to the author as a creator.
There is, in short, no rational basis to explain why the publisher-as surrogate for the author-should be entitled to rewards
beyond those of any other manufacturer and merchant.
Emotional reasons, however, are more powerful and persistent
than intellectual reasons and to remove the emotional basis of
copyright it is necessary to dispel the romantic notion of the author.
The basis of the notion is that authors create something new and
original, which, of course, is a fiction fostered by authors and
encouraged by their keepers. Authors invade the public domain to
gather and recycle material they use in the creation of their works.
To paraphrase Newton, if authors are more prolific than their
predecessors, it is because they have a larger public domain to
graze upon. In terms of equity, authors are due no more homage
than the craftsman who makes fine furniture. The difference of
course, is that authors, being wordsmiths can, with the aid of
publishers, express their arguments more forcefully and widely
than the furniture maker. The irony, is that control of the
media-which the First Amendment protects-is what enables
publishers to undermine the First Amendment with their claims of
the right to license the information, knowledge and learning they
distribute by the media.

"s Mazer v. Stein, 347 U.S. 201 (1954).
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The point here is not to demean authors, but to suggest that a
more realistic view of authors is necessary to remove them as foil
for booksellers and balance the equities between publishers and the
public. The right of the people to learn and to know far exceeds the
right of publisher to windfall profits, a point the Supreme Court
has recognized time and again with its dictum that copyright is
primarily for the public interest, only secondarily for the author's
interest.
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